
RECF~1VW
CLERK’S OFFICE

ILLINOIS POLLUTION CONTROL BOARD
OCT 292004

TERESAL. SHEPRO,asTrusteeof the ) STATE OF ILLIN0~S
JusticeW. SheproTrust, ) Pollution ControlBoard
andTERESAL. SHEPROand )
FRANK WIEMERSLAGE,as ) r_~•Z

beneficiariesunderTrustNo. 898,of the )
ChicagoTrustCompany, ) CaseNo. PCB04-12

Complainant, )
)

v. )
)

NEWBY OIL COMPANY, DAVID E. )
TRIPPandJANICEL. TRIPP, )

Respondents. )

AFFIDAVIT OF SERVICE

TheundersignedherebycertifiesthatacopyofthePlaintiffs’ Motionto CompelDiscoverywas filed
with the Illinois Pollution Control Board (an original andfour copies)and servedon the Defendantsby
placingthesamein anenvelopeaddressedto:

Clerkof theIllinois Pollution ControlBoard
Attn. John

P.O.Box 19274
Springfield, IL 62794-9274

BradleyHalloran
HearingOfficer

Illinois PollutionControl Board
JamesR. ThompsonCenter,Suite11-500

100WestRandolphStreet
Chicago,IL 60601

William C. Murphy
KINNALLY, KRENTZ,LORAN,H0DGE & HERMAN, P.C.

2114 DeerpathRoad
P.O.Box 5030

Aurora,IL 60507-5030

AttorneyKennethShepro
Weinberg,RichmondLLP

333 W. WackerDrive, Suite 1800
Chicago,IL 60606

AttorneyRichardW. Shepro
MayerBrown Rowe& Maw

190 SouthLaSalle Street
Chicago,IL 60603-3441



AttorneyMarcyBuick
CLIFFE, FOSTER, CORNEILLE & BUICK

151 WestLincoln Highway—---
DeKaIb,IL 60115

with postagefu1~yprepaidanddepositingsaidenvelopein theU. S. Mail atOregon,Illinois on the
/~1tiday of OCft?beK , 2004,at oraboutthehourof5:00 o’clockp.m.

~_____

Subscribedandswornto beforeme
this /~9flhdayof ~ , 2004.

___ Fit’

NOT~YPUBLIC

ClaytonL. Lindsey
WILLIAMS & McCARTHY
P.O. Box 339
607 WashingtonStreet
Oregon, IL 61061
815/732-2101
815/732-2289Fax
G:\Wpdocs_bev\CLL\S\Shepro.Teresa\Affidavitof.service.wpd(bk)
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REC~JED

CLERK’S OFFICE

OCT 2 92004
STATE OF ILLINOIS

Pollution Control Board

1. This actionwascommencedby thefiling ofComplainton oraboutJuly 23,2003.

2. ComplainantsAmendedComplaintwasfiled on oraboutNovember13, 2003 and

seeksrecoveryagainsttheRespondentspursuantto 415 ILCS 5/12(A)and415 ILCS 5/12(d).

3. Complainantscontendthatenvironmentalcontaminationfoundon theirpremisesis

theproximatecauseofarelease,spill or leachingfrom theRespondents’site.

4. Soil boringtesting on Complainants’site,aswell asotherdiscoveryin this action,

hasconfirmed:

(a) ContaminationispresentonComplainants’siteataconcentrationexceeding

Tier 1 RemediationObjectiveset forth in 35 Illinois AdministrativeCode

742 at ornearthepropertyline betweenlots ownedby Complainantsand

ILLINOIS POLLUTION CONTROL BOARD

TERESAL. SHEPRO,asTrusteeof the )
JusticeW. SheproTrust, ) ~ ~©~)[~5\~\v/
andTERESAL. SHEPROand )
FRANK WIEMERSLAGE,as )
beneficiariesunderTrustNo. 898, ofthe )
ChicagoTrustCompany, ) CaseNo. PCB 04-12

Complainant, )
)

v. )
)

NEWBY OIL COMPANY, DAVID E. )
TRIPPandJANICE L. TRIPP, )

Respondents. ) MOTION TO COMPEL DISCOVERY

NOW COMEtheComplainants,TERESAL. SHEPRO,asTrusteeoftheJusticeW. Shepro

Trust, andTERESAL. SHEPROandFRANK WIEMERSLAGE,asbeneficiariesunderTrustNo.

898,oftheChicagoTrustCompany,pursuantto 35 Illinois AdministrativeCode101.500andmoves

the HearingOfficer to OrderRespondents,NEWBY OIL COMPANY, DAVID E. TRIPP and

JANICE L. TRIPP,to permit soil sampletestingon theirpremises,andin supportthereof,stateas

follows:



Respondents(ownedby Tripp andoperated/leasedbyNewbyOil Company).

(ReportofWendlerEngineering).

(b) Ground water flow direction is from Respondents’ site towards

Complainants’site.(ReportofWendlerEngineeringandDepositionofGreg

Kazmerski).

(c) Respondentshaveengagedin businesson theirsite in excessof 10 years,

duringwhich time theyhavestoredpetroleumproductsin 55 gallondrums

on theirsite,at or nearthepropertyline directly adjacentto the locationof

theabovereferencedcontamination.(DepositionofDavidNewby,Answers

to InterrogatoriesofNewbyOil Company,number7).

(d) Surfacesoil samplingbytheIllinois EPAof Respondents’site in theareaof

the locationof thestorageofpetroleumproductshasrevealedthepresence

of petroleumproducts, although at a level below Tier 1 Remediation

Objectives. (DepositionofGregKazmerski).

5. Complainantshaverequestedpermissionto conductthreeor foursoil boringson

Respondents’propertyin anareaadjacentto thepropertyline andlocationofcontaminationon

Complainants’property.

6. RespondentshavedeniedComplainants’requests.

7. CounselforComplainantshaveexhaustedall methodsofobtainingthisinformation,

includingpersonalconsultationwith counselfor Respondents,to no avail.

8. Pursuant to the Rules of the Illinois Pollution Control Board, 35 Illinois

AdministrativeCode101.614,theHearingOfficer mayOrdertheproductionofinformationthat is

relevantto thematterunderconsideration.Clearly, thepresence,or lack thereof,of petroleum

contaminantson Respondents’propertyadjacentto Complainants’propertywould be relevant

information.

9. Pursuantto RulesoftheIllinois PollutionControlBoard, 35 Illinois Administrative

Code101.616,all relevantinformationandinformationcalculatedto leadto relevantinformation
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isdiscoverable.Theextentofcontamination,ifany,onRespondents’siteadjacentto Complainants’

siteis relevantto theseproceedings.

10. Ordering the Respondentsto conductthreeor four soil borings will encourage

resolutionofthis matterin theform ofspurringsettlementdiscussionsor thepotentialdismissalof

this cause.

11. Thesoil boringswill notbeanunreasonableinvasionofRespondents’propertyand

canbe donein suchamannersoasnot to interferewith Respondents’businessoperations.

WHEREFORE,ComplainantsrequesttheHearingOfficer to enteran Orderpermitting

Complainantsto conductthreeorfoursoil boringson Respondents’propertynearthe-Complainants’

site for purposesofevaluatingtheextent, if any,ofpetroleumcontaminationin saidborings.

TERESAL. SHEPRO,asTrusteeof theJustice
W. SheproTrust, andTERESAL. SHEPROand
FRANK WIEMERSLAGE,asbeneficiariesunder
TrustNo. 898, oftheChicago
TrustCompany,Complainants
By WILLIAMS & McCARTHY

By:______
Cla/onL. Lindsey

WILLIAMS & McCARTHY
607 WashingtonStreet
P.O.Box 339
Oregon,IL 61061
815/732-2101
Fax815/732-2289
clindsey~wilmac.com
Motioii.CompelDiscovery.wpd(bk)
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